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Abstract

This study aims to analyse the effectiveness of international arbitration in post-ICSID investment dispute
resolution, focusing on a comparison between the UNCITRAL and ICSID approaches to the protection of
Joreign investors. The research method employed is a literature review (library research) using a normative-legal
approach and comparative methods to identify the strengths and weaknesses of each arbitration mechanism. The
results of the study indicate that 1CSID offers greater certainty of enforcement through the self-contained
enforcement mechanism under Article 54 of the ICS1D Convention, which binds 160 contracting states to enforce
awards without the intervention of national conrts, whilst also providing a standardised institutional structure
and the rarity of forum neutrality. However, ICSID faces serious criticism regarding high costs, lengthy durations,
inconsistencies in awards, and potential interference with the host state’s regulatory space. Conversely,
UNCITRAL offers greater procedural flexibility, lower costs, and higher transparency through the 2013
UNCITRAL Rules on Transparency; however, its main weakness lies in an enforcement mechanism reliant on
the 1958 New York Convention, which requires the intervention of national conrts and carries the risk of refusal
of enforcement. From the perspective of foreign investors prioritising enforcement certainty, ICSID is superior,
whilst from the perspective of transparency and cost efficiency, UNCITRAL is more competitive. Both
mechanisms continue to adapt through the reforms of UNCITRAL Working Group 111 and the revision of the
ICSID Rules 2022 to enbance effectiveness in the protection of foreign investors.
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Abstrak
Penelitian ini bertujuan untuk menganalisis efektivitas arbitrase internasional dalam
penyelesaian sengketa investasi pasca-ICSID dengan fokus pada perbandingan antara
pendekatan UNCITRAL dan ICSID dalam perlindungan investor asing. Metode penelitian yang
digunakan adalah kajian pustaka (library research) dengan pendekatan normatif-yuridis dan
metode komparatif untuk mengidentifikasi kekuatan dan kelemahan masing-masing mekanisme
arbitrase. Hasil penelitian menunjukkan bahwa ICSID menawarkan kepastian enforcement yang
lebih tinggi melalui mekanisme self-contained enforcement Pasal 54 Konvensi ICSID yang
mengikat 160 negara pihak untuk melaksanakan putusan tanpa intervensi pengadilan nasional,
serta memberikan struktur institusional yang terstandardisasi dan netralitas forum yang
terjirang. Namun, ICSID menghadapi kritik serius terkait biaya tinggi, durasi panjang,
inkonsistensi putusan, dan potensi gangguan terhadap regulatory space negara tuan rumah.
Sebaliknya, UNCITRAL menawarkan fleksibilitas prosedural yang lebih besar, biaya yang lebih
rendah, dan transparansi yang lebih tinggi melalui UNCITRAL Rules on Transparency 2013,
namun kelemahan utamanya terletak pada mekanisme enforcement yang bergantung pada
Konvensi New York 1958 yang memerlukan intervensi pengadilan nasional dan membuka
risiko penolakan eksekusi. Dari perspektif investor asing yang mengutamakan kepastian
enforcement, ICSID lebih unggul, sementara dari perspektif transparansi dan efisiensi biaya,
UNCITRAL lebih kompetitif. Kedua mekanisme terus beradaptasi melalui reformasi

402


mailto:widjaja_gunawan@yahoo.com

